IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

Case No: 5640/2022

In the matter between:

TRUSTCO GROUP HOLDINGS LIMITED Applicant
and
THE FINANCIAL SERVICES TRIBUNAL First Respondent
and
JSE LIMITED Second Respondent

REPLYING AFFIDAVIT

[, the undersigned:

RIAAN BRUYNS

do hereby state under oath that:

1 | was the deponent to the founding and supplementary affidavits in this
application.
2 The contents of this affidavit fall within my personal knowledge, save

where otherwise stated or the context indicates the contrary, and are to

the best of my belief, both true and correct.

3 | have read the second respondent’s answering affidavit deposed to by Mr

Andries Francois Visser (Visser) to which | will respond below.
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4 To the extent that | do not deal with any specific allegation in the answering

affidavit, it should be deemed denied.

5 | will, for purposes hereof, endeavour to use the same defined terms as

those used in my founding and supplementary affidavit.
AD PARAGAPHS 3 AND 4
6 | deny that this review is in fact an appeal as the JSE suggests.

7 The allegation is misplaced and have not been supported by any of the
allegations of substance in the answering affidavit. The submission made
by the JSE is in fact a stock standard one in review proceedings. A
respondent in review proceedings, like the JSE in this case, almost always
says that the review is dressed up as an appeal. What Trustco submits is
that the Tribunal (the first respondent) did not sit as a review board. It
should have been a specialised body - which it was not- and it should have
been able to - which it was not - correct the mistakes made by the JSE.
Due deference plays, and should not have played, any role in the
Tribunal’'s enquiry. Yet it did. In fact, “due deference” was the be all and

end all of the Tribunal's decision. That constituted a fundamental

irregularity.

8 The JSE quotes selectively from portions of the founding affidavit while
turning a blind eye to the remainder of the allegations which contain the
heart of Trustco’s contention. It is no secret that Trustco considers the

Tribunal’s decision to be incorrect, however that is not the basis of this

g

-

application as the JSE suggests.
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9 Trustco's gripe is with the inappropriate manner in which the decision was
reached. The fact that the procedure employed to reach the decision may
have been a cause of the incorrectness that resulted is neither here nor
there. The decision remains reviewable. That is precisely what Trustco
seeks to do. The grounds of its review are expressly set out in paragraph
14 of the founding affidavit. Each of which are concerned with procedure,

rather than result.

10 The JSE has no alternative but to categorise this application as “an appeal
dresses up as a review” as it has no answer to the review grounds raised.
To engage with the review would undermine the JSE's clear ultimate
objective: the suspension of Trustco’s listing. This is illustrated by the JSE
having forced Trustco to defend its position and protect its rights in multiple
judicial fora including having to bring an application for reconsideration of
the JSE's decision to suspend its listing as well as urgent proceedings in
this court for interim interdictory relief. All of these are a matter of public
record and it is indeed perplexing to note the reckless statements by the
JSE that Trustco is attempting to avoid accountability and market

transparency.

11 The JSE stubbornly refuses, as a market infrastructure under the FM Act,
to accept that Trustco has the right to fair and just administrative action
under the Constitution; that it is entitled to exercise such right; and that,
ultimately, a court might find that legitimate concerns have been raised in
these novel circumstances which could well impact on the conduct of

proceedings before the Tribunal in matters of a similar nature.

.
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12 Although Trustco is of the firm view that both the JSE Decision and
Tribunal Decision are incorrect, it has confined its application to specific
review grounds as provided for under PAJA, alternatively, the principle of
legality, which are supported by the facts detailed in the founding and

supplementary affidavits.

13 Nowhere does Trustco attempt to rehash any of the arguments made in
respect of the merits and Visser has failed to point with any credibility to

any allegations in the answering affidavit that would support this allegation.

14 It is however curious to note that it is the JSE that, for the majority of its
answering affidavit, deals with facts out of context and irrelevant to the
review application. It then delves into the merits of the JSE and Tribunal
Decisions. Again, it does so to disguise the fact that it has no answer to

the grounds of review actually raised by Trustco.

15 The JSE is also incorrect in its allegation that “Trustco has not restated a
single cent”. One simply needs to refer to paragraph 16.3 of the answering
affidavit which demonstrates the patent incorrectness of this statement.
There, the JSE admits that it raised a third issue with Trustco which

Trustco has addressed and rectified to the satisfaction of the JSE.
16 This fact gives rise to two irrefutable conclusions:

16.1 first, where there is a legitimate issue, Trustco has no difficulty
engaging constructively with the JSE. The issues that form the basis

of the JSE and Tribunal Decisions are different.: They are

7\ .
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legitimately disputed by Trustco and appropriate resolution in

respect of them is essential; and

16.2 Visser's baseless and frivolous statements that Trustco merely
seeks to avoid accountability and market transparency are

fundamentally flawed.

17  Trustco has raised numerous legitimate grounds of review supported by
detailed facts, as set out in both the founding and supplementary affidavit.
These have not been addressed or seriously disputed by the JSE. Its

opposition is pinned squarely on misplaced atmospheric nuances.
AD PARAGRAPHS 5 TO 6
18 | admit the contents of these paragraphs.

19 | do however need to clarify that because Dr Van Rooyen was on both
sides of the transaction, he, in the interest of total transparency and in
accordance with Listings Requirements, did not participate in any voting
on the transactions when it was put to Trustco’s shareholders. A thorough
and comprehensive circular approved by the JSE was also submitted and

circulated by Trustco.
AD PARAGRAPH 7

20 The issue of whether there was any obligation to disclose the switch from
equity to liability as referenced by the JSE is the subject matter of a

pending reconsideration application before the Tribunal. u')
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21 Save for the above, | do not take issue with the remainder of the

allegations.
AD PARAGRAPHS 8 TO 9
22 | admit the contents of these paragraphs.

23 Again, the detail and structure of these transactions were dealt with and

disclosed in JSE approved circulars to Trustco’s shareholders.

AD PARAGRAPH 10

24  There remains this constant fascination that there is an absence of
reasons regarding the state of mind with what Dr van Rooyen intended the
loan waiver. Dr van Rooyen'’s state of mind and/or intention is and remains

totally and utterly irrelevant.

25 Trustco cannot make it clearer that it does not know what Dr Van Rooyen'’s
intention was when he decided to waive the loans. Dr van Rooyen is also
not a party to any proceeding where he had any obligation to do so albeit
that his testimony was explicitly tendered during the Reconsideration
Application hearing before the Tribunal, and he is still more than willing to
do so should any forum require it from him. | refer the court to what is
stated at page 34 of the transcript to the hearing before the Tribunal

(Annexure FA9 to the founding affidavit) where counsel for Trustco states:

“So in our submission, Mr Chair, the intention of Mr or Dr Van
Rooyen is no relevant to the consideration whether or not the
transaction has been accounted for in accordance with the
applicable standard or not. That does not mean fto say, and | ha'.,eié .J
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been given an express instruction by my attorney, that Dr Van is not
willing to explain himself if he is called up to do so. And | am
instructed indeed he would be willing and perfectly comfortable to
explain what motivated him to waive the loan liability, if to the extent

that you consider that to be a relevant consideration’.

26 From a review of the Tribunal’'s decision is it clear that it was a relevant

consideration of the Tribunal, but they failed to take up the offer presented.

27 To suggest that Dr Van Rooyen could have explained it in these
proceedings is incorrect and would have been inappropriate as this would

have amounted to a revisiting of the merits of the matter.

28 The fact of the matter is, as | have explained in the other fora where the
subject has been raised, that the Trustco board was informed by Dr Van

Rooyen that he will waive these loans.

29 Naturally, this was unconditionally accepted and with open arms as it
ensured the alleviations of a large debt that Trustco had to repay and now
no longer had to. It's not for the Trustco board to second-guess Dr Van
Rooyen’s purpose or intention let alone refuse such a waiver. It is not clear
what the Trustco Board should have done when Dr van Rooyen waived
his entitlement to enforce the existing loan. It cannot seriously be
suggested that the Board should rather have convinced him to enforce the

loan.

30 The Trustco board then, on the advice of its IFRS experts, accounted for
the waiver. The accounting treatment was subsequently audited and
approved by Trustco’s JSE accredited auditors. The JSE has taken issue\

7

7
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with the manner in which the transaction was accounted for by purportedly
considering the matter from the Dr Van Rooyen’s perspective as opposed
to that of Trustco. This in itself, constitutes a vitiating irregularity in the

proceedings
AD PARAGRAPHS 11 TO 27.5

31 | admit the content of these paragraphs. Where parts of the annexures are
paraphrased, | admit those insofar as they accord with the wording of the

correspondence referenced.

32 | pause to highlight what is stated in paragraph 16.3 of the answering
affidavit. This demonstrates that Trustco is not trying anything in its power
not to comply with the JSE’s directives. Where they were considered to
have merit and are legitimate, those were immediately attended and
adhered to. This again undermines the JSE’s narrative (and really its basis
of opposition) of Trustco simply trying to avoid accountability and

transparency.
AD PARAGRAPH 28
33 I deny that Trustco did not follow through on its threat.

34  Trustco brought the necessary urgent proceedings once the basis
therefore was established and at the appropriate time when the JSE made

the decision to suspend its listing by way of an ultimatum.

TGH Replying Affidavil v5 (220525)(clean)



AD PARAGRAPH 29

35

| admit the contents of this paragraph.

AD PARAGRAPHS 30 to 31

36

37

38

The letter referenced by the JSE in paragraph 30 that sets out Trustco’s
objections is attached as “RA1”. | admit the content of paragraph 30 to the

extent that it accords with what is stated in RA1.

The JSE selectively quotes parts of RA1 out of context. It seeks to attach
an incorrect meaning to paragraph 7.4.4 of RA1. If read as a whole, it is
clear that no undertaking was given that the restatements would be
reflected in the financial statements. The paragraph provided for a
hypothetical situation if Trustco concluded that it should give effect to the

JSE’s Decision. Visser's forced reasoning proves his bias.

Although the suspension decision is not relevant to these proceedings it
does paint a clear picture of the length that the JSE would go to obstruct
Trustco from advancing its Constitutional rights and doing so under the
auspices of protecting the market whilst the market is fully aware of these
proceedings and the JSE's restatement decision — this through various
SENS announcement and Trustco’ financial statements that | will refer to

below.

AD PARAGRAPH 32

39
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AD PARAGRAPH 33

40 I have no knowledge of what the JSE’s belief was. As indicated, any such
belief was misplaced and based on a misreading of Trustco’'s

correspondence.

41 I admit that the JSE’s attorneys sent AA5 to Norton Rose Fulbright.

AD PARAGRAPH 34

42 It is correct that AA6 states that the restatements would be addressed,
however it does not say or even imply that it will be given effect to. Again,
the JSE misinterprets and takes the correspondence out of context if
regard is had to the correspondence as a whole. Unfortunately, this

misinterpretation appears to be deliberate.

43 The restatements were, as an interim measure, addressed by means of a
comprehensive note to the annual financial statements and in both the

independent auditors report and CFO report.
AD PARAGRAPH 35
44 | admit the contents of this paragraph.
AD PARAGRAPHS 36 TO 37

45 | admit that the restatement directed by the JSE was not given effect to.
Trustco elected to review the Tribunal and JSE's decision and in

accordance with section 236 of the FSR Act it holds the view that it has no
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obligation, pending the outcome of the review application, to give effect to

the JSE’ Decision.

46  As mentioned, the restatement that the JSE required was included and
explained in comprehensive notes to the financial statements as well as
the independent auditor's report and the CFQO's report. The relevant

extracts are attached as “RA2”.

47 This was to ensure that the market was well aware of the restatements

that the JSE required.

48 For the JSE to allege that there was commentary buried in the small print
to the financial statements is misplaced and disingenuous. It is however
telling of the manner in which the JSE has approached this matter and that
as a market infrastructure it is stooping to a level of making veiled attacks
to try and uphold its position. | also dealt with this in the founding affidavit
and highlighted the statements form the bar made by the JSE's counsel
during the hearing before the Tribunal. This again highlights the JSE's true
modus operandi: it will do anything in its power to suspend Trustco’s listing
and effectively prevent it from exercising its constitutional rights in respect
of matters that requires clarification and determination by the court. | again
point out that the JSE admits that the Trustco board did not act

fraudulently, recklessly, or otherwise than in a bona fide manner.

49 The JSE'’s decision to restate and its communication to Trustco as to the

form of these restatements were also published on SENS by the JSE itself.
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AD PARAGRAPHS 38 TO 43

50 I admit the contents of these paragraphs.

AD PARAGRAPHS 44 TO 46

51 These allegations are denied for the reasons already mentioned.

52 It is of course so that Trustco views both the JSE Decision and Tribunal
Decision as incorrect. If it did not hold that view, it would simply have made
no sense to launch the review despite the irregularities pointed out. It
believes that if the irregularities complained of in these proceedings are
duly cured, that it would obtain the necessary redress by a duly constituted

panel of appropriately qualified members.

53 Moreover, if there were no reviewable irregularities in both the JSE
Decision and the Tribunal Decision then that would have been the end of
the matter and Trustco would have had to adhere to the JSE’s Decision or

face the suspension sanction that the JSE is seeking to impose on it.

54 But there are patently reviewable irregularities and these have been clearly

dealt with and substantiated in the founding and supplementary affidavit.
AD PARAGRAPH 47
55 | admit the contents of this paragraph.

AD PARAGRAPH 48

56 The review grounds are far more exhaustive than what is stated by the

JSE. /f'
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57

Each reviewable irregularity has been clearly set out in both the founding
and supplementary affidavits albeit that they are not each dealt with under

a separate heading.

AD PARAGRAPH 49 TO 55

58

59

60

| admit the contents of these paragraphs.

The broad powers vested in the JSE in terms of the FM Act and codified
by paragraph 1.21 of the Listings Requirements can however not be
interpreted as meaning that the JSE has free rein in how it exercises these
powers. The JSE should furthermore not be at liberty to exercise these

powers in an abusive manner.

Moreover, these overarching principles and statutory provisions cannot
override the Listings Requirements where it provides for specific powers
of the JSE to apply in specific circumstances. A case in point is paragraph
8.65 of the Listings Requirements which has specific jurisdictional

requirements specifies the sanctions that the JSE can impose.

AD PARAGRAPH 56

61

Although | do not take issue with the majority of what is stated by Visser in
this paragraph, subject to what | have stated above, there is, what has now
become a common occurrence in this matter, a throw-away reference to
Steinhoff. Thus, seeking by implication to draw some sort of parallel

between what happened at Steinhoff and this matter. This again

demonstrates the JSE’'s modus operandi and the levels to which it will

TGH Replying Affidavit v5 (220525)(clean) 13




stoop to sustain its misplaced arguments. It's nothing short of

sensationalism and the court should take a dim view of this approach.

62  The JSE is aware and have never contended that the issues that are being
dealt with in this matter come close to any fraud or misrepresentation. The
matter concerns, from a merits perspective, the interpretation of IFRS and

the application IFRS auditing standards to specific transactions.

AD PARAGRAPHS 57 TO 60

63 | admit the contents of these paragraphs insofar as they accord with the

express wording of the Listings Requirements.

64 | also note that the FRIP members are appointed by the JSE and the FRIP
advises the JSE. Any purported independence that is attributed to the

FRIP should be seen in this context.

AD PARAGRAPH 61

65 Other than to admit that the charter of the FRIP governs its activities and
that the members are jointly appointed by the JSE and SAICA, | have no

knowledge of the remainder of the allegations in this paragraph.
AD PARAGRAPHS 62 TO 63
66 I admit the contents of these paragraphs.
AD PARAGRAPH 64

67 | note the allegations in this paragraph, but am not in a position to comment

\
on the accuracy thereof. . >

s |
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AD PARAGRAPH 65

68

| admit the contents of this paragraph.

AD PARAGRAPHS 66 TO 72

69

70

71

72

| don’t dispute that sections 12 and 14 of the FM Act replaced sections13
and 15 of the Securities Act and that the Resolution would now, in effect
and by virtue of section 12(2) of the Interpretation Act, 1957, refer to the

aforesaid FM Act provision.

Trustco’s case however is that those sections of the FM Act do not confer
upon the JSE the right to make the JSE Decision, i.e. to direct a
restatement of financial statements. Hence the Resolution did not
authorise Visser to make the JSE Decision. The JSE' powers are confined
in its creating documents. The provisions of any Act are not self-executing.
They are permissive. The provisions of a new Act do not enlarge or amend
the creating documents of a company like the JSE. Its powers remain

exactly the same as it is in the creating documents.

Visser does not explain how he is the head of the Issuer Regulation
Division when he specifically refers to himself as the director of Issuer

Regulation. His purported “directorship” remains unexplained.

Insofar as it is contended that the powers and duties that gave rise to the
JSE Decision was one in terms of the Listing Requirements for purposes

of bringing it into the realm of the Resolution, this is denied. The JSE
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Listings Requirements do not authorise a restatement as the JSE Decision

purported to do.
AD PARAGRAPH 73

73 | do not dispute the contents of this paragraph insofar as it accords with

the express wording of paragraph 8.65(b) of the Listings Requirements.

74  The JSE's broad powers to impose a penalty is not akin to instances where
the Listings Requirements provide for specific sanctions that can be
imposed and particularly where those sanctions do not amount to

penalties.
AD PARAGRAPH 74
75  This recordal in the Listings Requirements does not assists the JSE.

76 The recordal cannot and does not in itself legally confer authority on
Visser. There is no underlying resolution compliant with the Companies
Act and the JSE’s MOI which supports the recordal and that would afford
it any legitimacy. The mere fact that an Act of parliament permits a certain
action does not result in free reign to do so. This is particularly so where a

company’s foundational documents do not permit it exercise such a power.
AD PARAGRAPH 75

77 For the reasons mentioned above and in the founding affidavit, it is denied
that Visser was properly authorised. He is a simply a power “in his own

mind, trampling the very existence of Trustco. m
e

4
.
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AD PARAGRAPHS 76 TO 78
78 There is no absurdity in Trustco’s interpretation.

79 The delegation in terms of section 68 of the FM Act simply allows for a
delegation, i.e. it provides for the eventuality — it does not, in and of itself
constitute an actual delegation. The actual delegation has to be effected
in compliance with the Companies Act and the JSE’s MOI. These don’t
provide in the circumstances for a delegation to someone other than a
committee. Absent an actual delegation — rather than the mere power to

do so — there is no lawful delegation at all.

80  The relevant committee would naturally not be precluded in turn from
delegating certain of its functions and powers but that is not the case in

the present matter.
AD PARAGRAPH 79

81 Trustco only came to know about the fact that Visser was not authorised
after the Tribunal's Decision was conveyed to it and it started interrogating
the JSE in respect thereof. This is evidenced from the correspondence

attached to the affidavits filed in these proceedings.

82 There is in any event no bar to Trustco raising it in these proceedings. It is
the first time that the JSE’s Decision can in fact be judicially reviewed by a
court and it is accordingly appropriate to have raised it in these

proceedings.
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83 In the circumstances, Trustco cannot be criticised for having raised the
issue of Visser's authority at this stage and for the reasons advanced
above and in the founding affidavit. Visser evidently did not have the
authority to make the JSE Decision and an invalid decision cannot in the

circumstances be left to stand.
AD PARAGRAPHS 80 TO 94

84 There is no attempt to have the merits of the JSE’s Decision reheard. What
Trustco seeks is that the matter is determined by a body with the
necessary expertise, which can interfere with the JSE'’s wrong decisions
where required. It is inevitable that a body without the required expertise,
will accept, with some relief, the due deference principle. This particularly
in circumstances where it does not have the expertise to meaningfully
interrogate the issues involved. That, in itself, constitutes a vitiating

irregularity in this case.

85 The JSE fails to explain its contention of a “disguised appeal” in light of the
fact that a jurisdictional complaint is raised. What the JSE does in
paragraphs 82 to 93 of the answering affidavit, is to again impermissibly
delve into the merits of the JSE Decision. This can only be as the JSE is
aware that absent them impermissibly doing so, there simply is no answer

to the review grounds raised.

86  The essence of Trustco’s contention all along is this: The JSE cannot point
to any instance where Trustco has not complied with any specific IFRS.
The JSE need not revisit the merits to address the complaint, it simply‘-h\

)4..
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needs to point to the specific IFRS provision that it contends has been
contravened. It has never done so and, despite the opportunity to do so in
these proceedings, again failed to demonstrate the purported non-

compliance.

87  The JSE instead tries to overcome this by endlessly reiterating the well-
trodden ground of “substance over form”. This does not demonstrate a
contravention or breach of any specific IFRS pursuant to which it can
impose a sanction. Trustco strictly complied with IFRS in each instance,
duly exercised the discretion afforded to the Trustco Board as afforded by
IFRS and under the business judgment rule, and that cannot and has

never been disputed.

88 The JSE contends that the accounting treatment employed by Trustco
does not give effect to this “substance over form” principle whereas
Trustco contends that substance over form is baked into IFRS.
Compliance with IFRS necessarily entails that effect has been given to the

“substance over form” requirement.

89  The JSE, and the Tribunal, disregarded the principle of due deference to
the board of directors who took advice from JSE accredited IFRS experts

and auditors accounted for the transactions in strict accordance with IFRS.

90 The JSE then seeks to elevate the substance over form argument and in
particular the dispute between the parties in respect thereof to a breach of

IFRS. This in order to impermissibly bring the impasse between the parties <

»

A
P2
wf

within the realm of paragraph 8.65(b) of the Listings Requirements.
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91 The content of paragraphs 82 to 93 of the answering affidavit is
furthermore impermissible (on the JSE’s own version) and totally irrelevant

to the review application. It stands to be struck out.
AD PARAGRAPHS 95 TO 102

92 The JSE suggests that, on its interpretation of paragraph 8.65 of the
Listings Requirements — which interpretation is not expressly catered for
by the paragraph - that there is no ambiguity. This is evidently not correct.
What is unambiguous is the express wording which does not allow for a
restatement of financial statements. It caters for specific remedies which

does not include a restatement of the financial statements.

93  As such, the JSE exceeded its powers by imposing a sanction on Trustco

which is not authorised by the Listings Requirements.

94  Also, the ability to instruct an issuer to publish any information is, on its

face, not the same as ordering a restatement of financial statements.
Undoubtedly, the Listings Requirements would have been very clear on
such an intrusive and extreme sanction in the same vein as a re-issue
would be and that is expressly catered for. This unfortunately again points
to a situation where the JSE is hiding behind its wide powers and
interpreting the Listing Requirements in a manner that would suit its
purpose. This is a classic example of a situation where a court is bound to

intervene.

95 The references to sections 10 and 11 of the FM Act offer no assistance to

the JSE. It is the Listings Requirements that are informative and pursuant<”.
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96

97

08

to which the JSE exercises its powers and in particular paragraph 8.65

thereof regarding matters of non-compliance with IFRS.

It is this paragraph that expressly arms the JSE with specific sanctioning
power in such instances and these cannot be replaced or broadened
based on this ostensible wide power in terms of the FM Act. There would
have been no need for these express sanctions in paragraph 8.65 of the
Listing Requirements if paragraph 1.2 of the Listing Requirements is to be
seen as conferring broad powers on the JSE which would include the

sanctions listed in paragraph 8.65, and more.

It cannot seriously be contended that the restatement of financial
statements is akin to a penalty, as the JSE appears to suggest. These are
distinct concepts that the JSE evidently conflates. Again, this

demonstrates its desperation to try and justify its impermissible actions.

As with the issue of Visser's authority, this jurisdictional and authority
challenge was raised in these proceedings for the first time. Again, there
is no prohibition for doing so as it is a review of a decision by the JSE for

the first time.

AD PARAGRAPHS 103 TO 106

99

100

The JSE pins its response and opposition solely on the fact that expert

witness statements were considered. There is no merit in this proposition.

The Tribunal is intended to be and was established as an expert tribunal

to determine technical financial disputes in the first instance.
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101 The fact that the panel members had the benefit of expert withess
statements does not derogate from the fact that they must themselves be
experts in the field in which they are requested to make a determination —
they are not rendered experts and suitable adjudicators by virtue of having
access to expert witness statement. To suggest otherwise is simply

misplaced.

102 The Tribunal must be the experts. The Tribunal must know better. The
Tribunal must show no due deference. They are the experts, or rather,

should be, which is not the case here.

103 Thisis evidenced by the numerous reviewable errors made by the Tribunal
as a consequence of its collective inexperience in matters of accounting.

The JSE has not addressed this at all.
AD PARAGRAPHS 108 TO 110

104 There is no confusion on Trustco’s part as to the distinction between the

members of the Tribunal and the make-up of a particular panel.

105 Trustco’s argument is, as can be seen from a reading of both the founding
affidavit and the supplementary affidavit, that on a proper interpretation of
sections 224(1) and 225(2)(a)(ii) read with section 220(2) of the FSR Act,
Tribunal members ought to be sufficiently experienced and skilled to
determine the subject matter of the Reconsideration Application. They

ultimately constitute the decision makers of an expert tribunal.
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106 The JSE has not sought, in any meaningful manner, to dispute Trustco’s

purposeful interpretation of these sections.
AD PARAGRAPHS 111 TO 118
107 There is no mischaracterisation as the JSE alleges.

108 What the JSE does not address is the fact that the Tribunal’'s Decision
ended up criticising Dr Van Rooyen’s failure to explain his intention in
respect of the loan waivers. This then ended up forming the basis (or at

least one of the bases) on which the Tribunal's Decision was premised.

109 The simple point is this - the Tribunal could not permissibly have raised
the possibility of Van Rooyen testifying to clarify his intention, declining it
when it was in fact offered and then go on to use it as a basis to come to

its decision. This strikes at the core of a fair administrative process.

110 As to Trustco’s failure to call Dr Van Rooyen at the outset through the
mechanisms allowed by the Tribunal rules — Trustco’s counsel argued
before the Tribunal, that Van Rooyen'’s intention is not relevant to the
accounting treatment and the core question as to whether Trustco
complied with IFRS. Trustco persists with this view. This is however not

destructive of Trustco’s arguments and complaints in these proceedings.

111 After taking instructions during the virtual meeting, the Record makes it
clear that Trustco’s counsel tendered Dr Van Rooyen’s evidence despite
the position that in Trustco’s view it remained irrelevant. | have earlier

highlighted the exact part of the transcript of the hearing where counsel for
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Trustco made it abundantly clear that the evidence is tendered if the
Tribunal considered it relevant. The Tribunal considered it to be relevant

but opted not to hear the evidence.

112 The difficulty Trustco has in the circumstances is that the Tribunal, in
seemingly rejecting Trustco’'s submission on relevance, opted to attach
evidentiary weight to the fact that Dr Van Rooyen’s version was not put
before the Tribunal whilst it in fact declined to hear his testimony when it

was offered. This again strikes at the heart of just administrative action.
AD PARAGRAPH 119

113 The failure of the Tribunal to consider the consequences of any of its
decisions remains a reviewable ground that Trustco is at liberty to raise in
review proceedings. Again, there is no prohibition for only raising it in these

proceedings.

114 The JSE’s persistent objections to matters being raised for the first time in
review proceedings instituted for the first time is indicative of the merits
thereof and the JSE’s intent to avoid having to deal with these matters

which they know full well amount to reviewable irregularities.
AD PARAGRAPH 120

115 The JSE misconstrues Trustco’s contention in respect of the application of
the business judgment rule, the due deference principle and in turn how
the Tribunal came to an irrational decision based on its misinterpretation

of the law.
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116 For an appellate body to give due deference to the decision before it
entirely undermines the purpose of an appeal. An appeal ought to consider
the matter afresh. The Tribunal’s acceptance of its lack of expertise to do

S0 is a reviewable irregularity.

117 As an example, if a court of appeal were to give ‘due deference’ to the
decision of the court a quo, no decision would ever be overturned on
appeal. The appeal court, exercising due deference, would merely accept
the lower court’s decision as its own. However, that is not that case. A
court of appeal interrogates the facts and law of the matter and renders a
decision afresh. If the Tribunal had the expertise to do so, it would have
(and ought to have) done just that. However, its lack of accounting

expertise prevented it from doing so.

118 To give deference to the decision of the FRIP, as the Tribunal did (despite
its partisan affiliation to the JSE), fundamentally impairs the appeal

process and thus Trustco’s right of fair and just administrative action.

WHEREFORE the applicant persists with its prayers for an order in terms of the

amended notice of motion.

/

RIAAN BRUYNS

7 e
SIGNED and SWORN to before me at%///’w/‘ e / on this the 25

day of Mﬁ{{/ 2022, by the deponent who has acknowledged that he
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knows and understands the contents of this affidavit; that he has no objection to
taking the prescribed oath and that he considers the prescribed oath to be binding

on his conscience.

/‘””I‘.';.,t({;-y._ \
~CONMISSIONER OF OATHS
o @ Full names:
9 AR OF ORTHS e
SOMMISSIONER OF Capacity:
R Address:

o} Fil 12

114 ROBEN {0 H0EK
‘90 NAMIBIA
Sox 2571 ¥
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NORTON ROSE FULBRIGHT

Norton Rose Fulbright South Africa Inc
15 Alice Lane

Sandton 2196

South Africa

17 December 2021

By Email: andrev@)jse.co.za Tel +27 11 685 8500
Fax +27 11 301 3200

PO Box 784903 Sandton 2146
Docex 215 Johannesburg

AM de Bruyn nortonrosefulbright.com
‘(JBSeEeLr'aI _Mznager: Issuer Regulation Direct line

iiie +27 11 685 8501
One Exchange Square )
Gwen Lane Email .
Sandown john.bell@nortonrosefulbright.com

Your reference Our reference

Dear Sir/ Madam 111246/19-4/SC TGH1/J Bell

Trustco Group Holdings Limited ("Trustco™): Objection to suspension of listing of securities
1. We refer to Mr Visser's letter of 13 December 2021.

2. Inthe letter you advised that Trustco should follow the procedure prescribed in paragraph 1.4 of the Listing
Requirements. That paragraph 1.4 states that “an applicant issuer” who wants to object to a decision which
“is taken under these Listing Requirements”, may file an objection, for consideration by the JSE. We follow
your advice and forward you this objection letter which should be considered by the correct independent
body or members. We are not sure which exact body must consider the objection, but law and logic tells
that Mr Visser cannot form part of this body. No person can be an “appellate body” with appellate
jurisdiction over himself. Trustco furthermore request an opportunity to make oral representations to the
independent body and also requires confirmation as to the identity of the members comprising this
independent body.

3. Trustco follows the procedure as advised by you without prejudice to its rights as to the following:

3.1.  Mr Visser took the decision while his outcome was a foregone conclusion. That much we made
clear in our letter dated 9 December 2021. He was disqualified to do so as a result of Trustco’s
legitimate concern that he has already made up his mind before he received our letter dated 9
December 2020. The fact that Mr Visser had already made up his mind, was not cured by his
invitation to Trustco to persuade him to change his mind. A casual perusal of the relevant case law
will inform that such a process constitute “rubber stamping”, “a foregone conclusion® and
“smokescreens”.

3.2,  Mr Visser, all along, acted in an ultra vires manner. Even your attorney's letter of 15 December
makes it plain and beyond dispute, that no resolution is in existence in terms of which the JSE
board of directors duly and properly delegated the entire might of their coercive powers to one
person. The JSE also does not have such a power, being a power to delegate to one person. If
the JSE board of directors did so, they themselves acted in an ultra vires manner. As we have
pointed out in our letter of 9 December 2021, the delegation powers of the JSE board of directors
are proscribed and refer you to the JSE’s Memorandum of Incorporation.

3.3. Given this unfortunate state of affairs, Trustco demands that the JSE should immediately
acknowledge Mr Visser's ultra vires actions, and to please take the necessary remedial steps by
informing the market accordingly. The unfortunate truth appears to be that the market and the
public at large are under the impression — caused by publications made on behalf of the JSE — that
decisions made by Mr Visser were made by competent authorities, while the failure of Mr Visser
and the JSE itself to provide Trustco with the relevant resolutions and minutes of meetings,
unequivocally demonstrates the exact opposite.
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4. While reserving all Trustco’s rights, we now proceed to address the body who must hear Trustco's
objections.

5. The suspension decision taken by Mr Visser (“the Suspension Decision”) re-affirms the position adopted
in our letter of 9 December 2021 in that the decision, for all intents and purposes, had already been taken
by him at the time. It unfortunately appears that the outcome of the objection process will also be a
foregone conclusion, if it is again decided by Mr Visser, and that an inevitable application for
reconsideration coupled with an urgent application for suspension of the Suspension Decision before the
Financial Services Tribunal is soon to follow. The only basis on which this can be cured is for an
independent body with proper authority, or delegated authority, to set aside Mr Visser’s decisions.

6. If an authorised independent body does not cure the fundamental defects in Mr Visser's decisions, it will
lead to unnecessary, protracted and costly legal process to run in parallel with the review application to be
instituted by Trustco. The impetuous manner in which Mr Visser acts as if he is duly authorised and even
referred to himself in past letters as the “JSE” (while Trustco believed, it now turned out to be erroneously
so, that he was indeed duly authorised and acted as a member of a duly authorised body or committee) is
unfortunate and it neither serves the public interest nor those of Trustco’s shareholders to enforce his
decisions. That would have been the case even if Mr Visser was duly authorised. It is certainly not in line
with the objects and purpose of the Financial Markets Act, 2012 (“the FMA") to enforce Mr Visser's
decisions whether they are ultra vires or not.

7. Without prejudice to Trustco’s right to supplement these grounds in any application for reconsideration to
follow, Trustco objects to the Suspension Decision for the reasons set out in our letter of 9 December 2021
and also the following:

7.1.  As already stated, Mr Visser has failed to provide the resolutions requested in our 9 December
2021 letter and our subsequent letter of 14 December 2021. It is therefore apparent that no such
resolutions exist and those who took the decisions, including the Suspension Decision, were not
duly authorised and mandated to do so. Those decisions and the Suspension Decision are
therefore unlawful and of no force and effect. They are nullities.

7.2.  Mr Visser, despite being requested to do so, has failed to confirm which JSE Listing Requirement
has purportedly been breached by Trustco. Absent such a confirmation:

7.21. Trustco is firstly deprived of the right to in the first instance address the JSE in relation to such
decision which in turn renders the entire suspension decision making process contrary to the
Listing Requirements and the FMA,;

7.2.2. The Suspension Decision is not founded on a legally sound basis and not authorised by any
empowering provision; and

7.2.3. Trustco is prejudiced in its ability to properly object to the Suspension Decision, again contrary
to both the Listing Requirements and the FMA, and is left to base its objections on both
conjecture and assumptions, which impedes its rights to a fair and just process.

7.3. Inour 9 December 2021 letter we made it abundantly clear that no decision has been taken on the
part of Trustco to not implement the JSE and Tribunal's decision as they pertain to the restatement
of the relevant financial statements. Although Trustco disagrees with the Tribunal’s decision and
has decided to review it, it does not detract from the aforesaid position. Trustco is investigating
whether the decisions can practically be implemented pending a review but would naturally not
wish to be in the unenviable position of having to restate the financials at this juncture simply to
again, following a successful review, having to reverse the restatements. Such a situation would
create absolute confusion in the market and not be in the public interest.

7.4. Given the date of the Tribunal’s decision (23 November 2021), it is frankly impossible for it to be
implemented in the period of time between the decision that the JSE purportedly decided that there
was a breach of the Listing Requirements (3 December 2021).

74.1. To expect implementation in this short period of time is grossly unreasonable and
demonstrates an absolute failure on the part of the JSE to appreciate the complexities and

(
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7.4.2.

7.4.3.

7.4.4.

7.4.5.

7.4.6.

7.4.7.

implications of the Tribunal and the JSE's decision. This is not simply a quick correction and
restatement that has to be effected.

Cognisance must be had to the Tribunal’s decision, the complexity of the relevant transactions,
their accounting, and the magnitude thereof. Numerous stakeholders must be consulted in the
process to ensure that all interested parties positions are properly taken into account and that
the decision is practically implementable. To suggest that Trustco had a year to conduct this
exercise is with respect a paper-thin argument devoid of all sensibility. Those decisions were
suspended pending final determination of the matter pending before the Tribunal.

Moreover, the exercise does not simply entail the restatement of the financial statements but
also potential unwinding of the underlying transactions as relevant parties to the transactions
must reconsider whether or not they wish to proceed with the underlying transactions —
unwinding of the transaction will in turn have further knock-on effects on the accounting of the
transactions.

Given that the JSE's decision requires a restatement of audited financial statements, the
earliest Trustco can possibly and legitimately be expected to give effect to the JSE and
Tribunal’s decision is when it will be in a position to publish its audited financial statements
which would then: (i) reflect the restatements that the JSE required; (ii) be audited; and (iii)
signed-off by the Trustco's board of directors.

Trustco has until 31 December 2021 to publish its annual audited financial statements. Mindful
of the factors listed above, and to allow sufficient time for the auditors to conduct their audit
and render an unqualified report, it is however anticipated that these will be published by no
later than 31 January 2022 and the JSE has separately been engaged on this.

The additional time required by Trustco is reasonable in the circumstances and also both fair
and in the public interest, particularly given that the public would require audited financial
statements, compliant with IFRS and on an unqualified basis. Trustco cannot be blamed for
the timing of the Tribunal’s decision in relation to the timing for filing of its financial statements.

It is therefore submitted, that the Suspension Decision is at best pre-mature and cannot be
enforced upon Trustco prior to the publishing of the audited financial statements. In short, Mr
Visser's decision punishes Trustco before it breached any rule. Mr Visser simply assumes,
despite Trustco’s assurances to the contrary, that Trustco will definitely be non- compliant in
future when its financial statements are published.

7.5.  Contrary to the Mr Visser's position, the validity of his initial decision relating to the restatements
are wholly dependent on the validity and legality of the Tribunal’s decision. His decision can only
have legal force and effect if the Tribunal's decision is valid and enforceable which enforcement
process is regulated by section 236 of the Financial Sector Regulation Act, 2017.

7.5.1.

7.5.2.

7.5.3.

7.5.4.

TGH1 Objections (211217)final

It would be absurd to suggest that if any underlying decision, which receives its validation from
a decision by the Tribunal, can simply continue to be enforced outside of the enforcement of
the Tribunal’'s decision itself. Indeed, any review of the Tribunal's decision as provided for
would then similarly serve no purpose at all — which underpins how Mr Visser is misconstruing
the importance of section 236.

It is furthermore untenable for the common law relating to a challenge to an administrative
decision that it can be considered to take precedence over a statutory remedy and process of
enforcement. Section 236 would in such circumstances simply be rendered superfluous which
in turn cannot pass constitutional muster.

Mr Visser is accordingly impermissibly seeking to subvert both the review of the Tribunal's
decision and its enforcement process by now seeking to extricate himself from that decision.

As such, Trustco persists in is position that an independent and authorised body which will
consider the abjections contained in this letter, cannot enforce Mr Visser's decision whether
through the Sanctions Decision or otherwise pending the outcome of the review application to
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be instituted by Trustco. As such and on this basis as well, Mr Visser's Sanctions Decision is
both premature and illegal.

7.6. Mr Visser has also failed to consider and properly evaluate the consequences of a successful
review application in circumstances where he has suspended Trustco's listing. This would
necessitate a reinstatement after a significant period of time with Trustco and its shareholders
suffering immense and irreparable financial and reputational prejudice which Mr Visser, or his
employer, has not sought to indemnity Trustco for. This to be weighed against absolutely no
prejudice to the market given their knowledge of the matter as explained below.

7.7. Mr Visser has persisted in his view and support of his decision that a suspension is purportedly in
the interest of the public and promotes the objectives of the FMA. He has however again failed to
provide any factual basis for this contention and in particular the purported weighting exercise
referenced in paragraph 3.4 of its letter. Whilst again undermining Trustco’s right to a fair process,
it has in particular lost sight of the fact that:

7.7.1. The market is well aware of the JSE's decision and the Tribunal's decision as conveyed to
them through the various SENS announcements;

7.7.2. A suspension is not going to provide the market or the public with any further information than
they either do not already know or that is in the public domain;

7.7.3. The difference between Trustco and the JSE's positions is an interpretation of IFRS
accounting standards, and is not a situation where there is any suggestion or element of fraud
or manipulation of financial statements;

7.7.4. Trustco's minority shareholders have confirmed through the recent non-binding vote that they
agree with Trustco’s financial treatment of the transactions; and

7.7.5. There remains, by virtue of what is stated above, a live and bona fide dispute as to whether
Visser and the Tribunal's decisions are correct, whether they should be implemented and then
also whether Trustco has in fact breached any Listings Requirement. Needless to say, had
the Tribunal known that Mr Visser acted without any authority whatsoever, it would have set
aside Mr Visser's decisions.

8. In view of the above, the Suspension Decision seeks, not as Mr Visser suggests, to be in the interest of
the public but is in fact quite obviously aimed at implementing punitive measures which is wholly
inappropriate and premature but is also capricious, arbitrary and irrational.

9. We accordingly would implore the independent body consisting of duly authorised persons who are
considering this letter, to take an unbiased and pragmatic view in relation to the Suspension Decision and
again mindful that this entire matter will be resolved through the review application.

10. However, should you nevertheless approve of Mr Visser's conduct and decisions, then mindful of the
upcoming festive season and the unavailability of decision makers of both Trustco and the JSE as well as
their advisors, the JSE is requested to undertake not to implement the suspension pending the outcome
of an application for suspension of the Suspension Decision to the Tribunal and the outcome of Trustco’s
review application in the courts. .

11. We await your response and decision and in the interim Trustco’s rights remain reserved including the
right to address any aspect of Mr Visser's letters under reply which has not expressly been dealt with
herein.

TGH1 Objections (211217 final 4
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Yours faithfully

John Bell
Director
Norton Rose Fulbright South Africa Inc
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